KEN PAXTON

ATTORNEY GENERAL OF TEXAS

September 10, 2020

Ms. Jennifer Burnett

Senior Attorney & Public Information Coordinator
The University of Texas of System

210 West/7th Street

Austin, ;fcxas 78701

OR2020-22898
Dear Ms. Burnett:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 843509 (OGC# 197848).

The University of Texas at Dallas (the “university”) received a request for the winning
vendor’s proposal pertaining to a specified solicitation. Although you take no position
regarding whether the submitted information is excepted from disclosure, you state its
release may implicate the proprietary interests of Compass Group USA, Inc., d/b/a
Chartwells (“Chartwells™). Accordingly, you state, and provide documentation showing,
you notified Chartwells of the request and its right to submit arguments to this office. See
Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990) (statutory
predecessor to section 552.305 permits governmental body to rely on interested third party
to raise and explain applicability of exception in the Act in certain circumstances). We
have received comments from Chartwells. We have reviewed the submitted arguments and
the submitted information.

Section 552.110(c) of the Government Code states:

(c) Except as provided by Section 552.0222, commercial or financial
information for which it is demonstrated based on specific factual evidence
that disclosure would cause substantial competitive harm to the person from
whom the information was obtained is [excepted from required disclosure].

Gov’'t Code § 552.110(c). Additionally, we note section 552.0222(b) lists certain types of
information to which section 552.110 does not apply. See id. § 552.0222(b). Chartwells
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argues some of its information consists of commercial or financial information subject to
section 552.110(c). Upon review, we find Chartwells has demonstrated portions of the
information at issue constitute commercial or financial information, the release of which
would cause substantial competitive harm. Accordingly, the university must withhold the
information we marked under section 552.110(c) of the Government Code.! However, we
find some of the remaining information at issue is subject to section 552.0222(b) and may
not be withheld on the basis of section 552.110(c). Additionally, we find Chartwells has
failed to provide specific factual evidence demonstrating any portion of the rest of the
remaining information at issue constitutes commercial or financial information, the release
of which would result in substantial competitive harm. Therefore, the university may not
withhold any of the remaining information at issue under section 552.110(c) of the
Government Code.

Section 552.110(b) of the Government Code states, “[e|xcept as provided by [s]ection
552.0222, information is [excepted from required disclosure] if it is demonstrated based on
specific factual evidence that the information is a trade secret.” See id.
§ 552.110(b). Section 552.110(a) defines a trade secret as all forms and types of
information if:

(1) the owner of the trade secret has taken reasonable measures under the
circumstances to keep the information secret; and

(2) the information derives independent economic value, actual or potential,
from not being generally known to, and not being readily ascertainable
through proper means by, another person who can obtain economic value
from the disclosure or use of the information.

Id. § 552.110(a). As noted above, section 552.0222(b) lists certain types of information to
which section 552.110 does not apply. See id. § 552.0222(b). Chartwells argues some of
its remaining information consists of trade secrets subject to section 552.110(b). However.
we find the remaining information at issue is subject to section 552.0222(b) and may not
be withheld on the basis of section 552.110(b). Additionally, we find Chartwells has failed
to provide specific factual evidence demonstrating any portion of the rest of the remaining
information at issue is a trade secret. Therefore, the university may not withhold any of the
remaining information at issue under section 552.110(b) of the Government Code.

Section 552.1101 of the Government Code provides, in relevant part:

(a) Except as provided by Section 552.0222, information submitted to a
governmental body by a vendor, contractor, potential vendor. or
potential contractor in response to a request for a bid, proposal, or
qualification is excepted from the requirements of Section 552.021 if the
vendor, contractor, potential vendor, or potential contractor that the

" As our ruling is dispositive, we need not address the remaining argument against disclosure of this
information.
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information relates to demonstrates based on specific factual evidence
that disclosure of the information would:

(1) reveal an individual approach to:
(A) work;
(B) organizational structure;
(C) stafting;
(D) internal operations;
(E) processes; or

(F) discounts, pricing methodology, pricing per kilowatt
hour, cost data, or other pricing information that will be used
in future solicitation or bid documents; and

(2) give advantage to a competitor.

(b) The exception to disclosure provided by Subsection (a) does not apply
to:

(1) information in a voucher or contract relating to the receipt
or expenditure of public funds by a governmental body; or

(2) communications and other information sent between a
governmental body and a vendor or contractor related to the
performance of a final contract with the governmental body
or work performed on behalf of the governmental body.

Gov't Code § 552.1101(a). (b). Additionally, we note section 552.0222(b) lists certain
types of information to which section 552.1101(a) does not apply. See id. § 552.0222(b).
Upon review, we find the remaining information at issue is subject to section 552.0222(b)
and may not be withheld on the basis of section 552.1101(a). See id. § 552.0222(b) (listing
certain types of information not excepted under section 552.1101). Additionally, we find
Chartwells has failed to provide specific factual evidence demonstrating any portion of the
remaining information at issue is subject to section 552.1101(a). Therefore, university may
not withhold any of the remaining information at issue under section 552.1101(a).

In summary, the university must withhold the information we marked under section
552.110(c) of the Government Code. The university must release the remaining
information.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concemmgC those 11ghts and
responsibilities, please visit our website at hiips://www. (Cxisationey ool OV /OpUl
sovernment/members-public/what-expect-after-ruling-is \Ll or call the OA(J S Open
Government Hotline, toll free, at (877) 673-6839. Questlons concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Emily Kunst

Assistant Attorney General
Open Records Division
EK/be

Ref: ID# 843509

Enc. Submitted documents

c: Requestor
(w/o enclosures)

1 Third Party
(w/o enclosures)






























5.1

5.2

Section 5.

Fiscal Arrangements

Payment of Royalty.

511 Calculation. Contractor will pay University the Royalty on adjusted gross revenue generated by
Cash Plan, Short Term Meal Plan, Catering and University approved subcontractors serving
food on University premises, all as more particularly provided in Schedule 6 attached and
incorporated for all purposes. The term “adjusted gross revenue’ will mean all moneys
received for sales or Services rendered at or from the University’s premises excluding: (1)
receipts from sales of meals to employees of Contractor; (2) any service charge made collected
and turned over to employees; (3) the proceeds of the sale of any fixtures or equipment owned
by Contractor; (4) proceeds from the sale or liquidation of any inventory which is not sold at
retail; (5) any commission or processing fee paid in connection with sales by credit or bank
cards; (6) sales and other taxes collected by Contractor or any other vendor as required by

overnmental authorities.

Catering Payments.

Payments by University will be made in accordance with Chapter 2251, Texas Government Code.
Contractor will invoice University for the Services provided under the Catering Plan within twenty (20)
days after the Catered Event. University will, within twenty-one (21) days from the date it receives
the invoice and applicable supporting documentation for payment, approve or disapprove the amount
reflected in the invoice and if University approves the amount or any portion of the amount, University
will pay to Contractor within thirty (30) days after the later of receipt of the invoice or complete
performance of the Services, the amount so approved, provided Contractor is not in breach of or in
default under this Agreement. If University disapproves any amount requested by Contractor,
University will give Contractor specific reasons for its disapproval in writing.

University, an agency of the State of Texas, is exempt from Texas Sales & Use Tax on the Services
in accordance with §151.309, Texas Tax Code, and 34 TAC §3.322.

Section 51.012, Texas Education Code, authorizes University to make any payment through
electronic funds transfer methods. Contractor agrees to receive payments from University through
electronic funds transfer methods, including the automated clearing house system (also known as
ACH). This section does not permit University to make payment by credit or debit card. Prior to the
first payment under this Agreement, University will confirm Contractor's banking information. Any
changes to Contractor's banking information must be communicated to University in writing at least
thirty (30) days in advance of the effective date of the change in accordance with Section 9.16.
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5.4

5.5

Reporting.
5.41 Periodic Statements. Within thirty (30) days after the end of each Accounting Period during

542

54.3

54.4

the Initial Term or any Extension Term, Contractor will submit to University two (2) copies of
the following information covering the immediately preceding Accounting Period: (a) a
statement of all revenues, including without limitation, Cash Plan revenue (including cash,
credit card and Card System revenue Board Plan, Short Term Meal Plan, and Catering Plan,
revenue; (b) a statement of gross and net sales and disbursements reported on a Food
Service Location basis; (c) a consolidated statement of total food service operations covered
by this Agreement, reported on an Accounting Period basis and year-to-date basis and (d)
in accordance with §2252.063. Texas Government Code, payment statements derived from
sales tax reports (ref. Section 4.3.1).

Statement Based on Sales Tax Reports. In accordance with §2252.063, Texas Government
Code, Contractor will submit to University’s Representative, no later than the 15" day after
the end of each fiscal year, an annual payment statement derived from all of Contractor's
sales tax reports for its operations in any Food Service Location during the preceding fiscal
year. This annual payment statement must be certified by a certified public accountant
licensed in the State of Texas (ref. Section 4.3.1). The term ‘“fiscal year” will mean
University's fiscal year, that commences September 1 and ends August 31.

Annual Budget. On or before May 1 of each contract year of this Agreement, Contractor will
prepare and submit for University's review and approval, two (2) copies of Contractor's
proposed budget for the performance of the Services at all Food Service Locations, including
detailed revenue projections by location and by revenue source, as well as costs and other
information reasonably requested by University.

Form of Reports. All reports will be presented in forms satisfactory to University in all
respects.

Inventory.

5.5.1

5:5:2

553

554

5.5.5

Inventory Record Keeping. Contractor will maintain, in formats acceptable to University, annual
inventory, acquisition, and loss records for (a) all University Owned Equipment and (b) all
Contractor Owned Equipment (ref. Section 5.5.2).

Contractor Owned Equipment. Contractor will provide University with an inventory listing of all
equipment owned by Contractor and used on University’s premises to perform the Services or
Contractor's other duties and obligations under the terms of this Agreement (collectively,
“Contractor Owned Equipment’) to be used in the Space and will keep the list current. Any
equipment located in the Space that is not on Contractor Owned Equipment list will be deemed
to be University Owned Equipment and the sole property of University.

Purchase of Inventory. University may, at its option, purchase or cause a successor food service
management provider to purchase Contractor's usable inventory of food and related supplies
upon the expiration or earlier termination of this Agreement for any reason; provided, however,
University will not purchase any food or supplies in open or partial packages, boxes, or
containers. The purchase price for the inventory will be determined by Contractor's verifiable
invoice costs.

Annual Contractor Inventory. On each anniversary date of this Agreement and upon the effective
date of the expiration or earlier termination of this Agreement for any reason, a joint inventory of
all Contractor Owned Equipment will be taken.

Annual University Owned Equipment and Replacement. Contractor will also assist University
with University’s annual inventory review. Any shortage or loss of University Owned Equipment
will be documented by University. Contractor will replace any shortage or loss with equipment
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6.3

6.2.13

Each individual who is assigned to perform the Services under this Agreement will be an
employee of Contractor or an employee of a subcontractor engaged by Contractor.
Contractor is responsible for the performance of all individuals performing the Services under
this Agreement. Prior to commencing the Services, Contractor will (1) provide University with
a list ("List") of all individuals who may be assigned to perform the Services, and (2) have
an appropriate criminal background screening performed on each individual assigned to
perform the Services is qualified to provide the services. To the extent permitted by law;
Contractor will not knowingly assign any individual to provide services on University's
campus who has a history of or conviction for criminal conduct unacceptable for a university
campus or healthcare center, including violent or sexual offenses. Contractor will update the
List each time there is a change in the individuals assigned to perform the Services.

Prior to commencing performance of the Services under this Agreement, Contractor will
provide University a letter signed by an authorized representative of Contractor certifying
compliance with this Section. Contractor will provide University an updated certification letter
each time there is a change in the individuals assigned to perform the Services.

Undocumented Workers. The Immigration and Nationality Act (8 United States Code 13243a)

(‘Immigration Act’) makes it unlawful for an employer to hire or continue employment of
undocumented workers. The United States Immigration and Customs Enforcement Service
has established the Form I-9 Employment Eligibility Verification Form (“I-9 Form”) as the
document to be used for employment eligibility verification (8 Code of Federal Regulations
274a). Among other things, Contractor is required to: (1) have all employees complete and
sign the 1-9 Form certifying that they are eligible for employment; (2) examine verification
documents required by the -9 Form to be presented by the employee and ensure the
documents appear to be genuine and related to the individual; (3) record information about
the documents on the 1-9 Form, and complete the certification portion of the I-8 Form; and
(4) retain the 1-9 Form as required by law. It is illegal to discriminate against any individual
(other than a citizen of another country who is not authorized to work in the United States) in
hiring, discharging, or recruiting because of that individual's national origin or citizenship
status. If Contractor employs unauthorized workers during performance of this Agreement in
violation of the Immigration Act then, in addition to other remedies or penalties prescribed by
law, University may terminate this Agreement in accordance with Section 8. Contractor is in
compliance with and will remain in compliance with the provisions of the Immigration Act.

Insurance, Bond, Indemnification, and Liability.










6.3.3

6.3.4

6.3.5

6.3.2.1.2 Contractor hereby waives all rights of subrogation against the Board of
Regents of The University of Texas System, The University of Texas
System and University of Texas at Dallas. The commercial general
liability, auto liability, workers compensation, liquor liability, and umbrella
insurance policies will provide a waiver of subrogation in favor of the
Board of Regents of The University of Texas System, The University of
Texas System and University. All insurance policies with the exception
of the umbrella, network security and privacy will be endorsed to require
the insurance carrier providing coverage to send notice to University thirty
(30) days prior to any cancellation-or non-renewal.

6.3.2.1.3 Contractor will pay any deductible or self-insured retention for any loss.
Upon commencement of the term of this Agreement, any self-insured
retention must be declared to and approved by University prior to the
performance of any work by Contractor under this Agreement. All
deductibles and self-insured retentions will be shown on the Certificates
of Insurance.

6.3.2.1.4 Certificates of Insurance and Additional Insured Endorsements as
required by this Agreement will be mailed, faxed, or emailed to the
following University contact:

Name: The University of Texas at Dallas

800 West Campbell Road SPN 2
Address: Richardson Texas 75080

Attn: Office of Contract Administration
Email Address: oca@utdallas.edu

Contractor's or subcontractor's commercial general liability, auto liability and umbrella liability
insurance will be primary and non-contributory to any insurance carried or self-insurance
program established by University or the University of Texas System. Contractor's or
subcontractor's insurance will be kept in force until all work has been fully performed and
accepted by University in writing.

Performance Bond. In accordance with §2252.064, Texas Government Code, Contractor will

provide University with a performance bond for each contract year during the Initial Term and
any Extension Term (ref. Section 1). The amount of the performance bond for the first
contract year during the Initial Term will be equal to the amount of the projected Royalty
payable to University during that contract year. Thereafter, the amount of the performance
bond will be adjusted at the beginning of each contract year to reflect the amount of the
Royalty payable to University for the previous contract year. The performance bond will be
issued by a surety company authorized to do business in the State of Texas and acceptable
to University's Representative in all respects. The performance bond will be made payable
to University and conditioned upon the prompt and faithful performance of the Services and
all of Contractor's other duties and obligations under this Agreement.

Indemnification.

6.3.5.1 TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR WILL INDEMNIFY, PROTECT,
DEFEND WITH COUNSEL APPROVED BY UNIVERSITY, AND HOLD HARMLESS UNIVERSITY AND SYSTEM
AND THEIR RESPECTIVE AFFILIATED ENTERPRISES, REGENTS, OFFICERS, DIRECTORS, ATTORNEYS,
EMPLOYEES, REPRESENTATIVES AND AGENTS (“COLLECTIVELY “INDEMNITEES”) FROM AND AGAINST
ALL DAMAGES, LOSSES, LIENS, CAUSES OF ACTION, SUITS JUDGEMENTS, EXPENSES, AND OTHER
CLAIMS OF ANY NATURE, KIND, OR DESCRIPTION, INCLUDING REASONABLE ATTORNEYS' FEES
INCURRED IN INVESTIGATING, DEFENDING OR SETTLING ANY OF THE FOREGOING (COLLECTIVELY
“CLAIMS”) BY ANY PERSON OR ENTITY, DIRECTLY OR INDIRECTLY ARISING OUT OF, RESULTING FROM
OR RELATED TO CONTRACTOR’S ACTIVITIES UNDER THIS CONTRACT, INCLUDING ANY ACTS OR
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9.1

9.2

adjust the financial and operational terms on a mutually agreeable basis to reflect the impact of such
change, inaccuracy or breach.

Section 9.

Miscellaneous

Assignment and Subcontracting. Except as specifically provided in Schedule 15, Historically
Underutilized Business Subcontracting Plan, attached and incorporated for all purposes, Contractor's
interest in this Agreement (including Contractor’s duties and obligations under this Agreement, and
the fees due to Contractor under this Agreement) may not be subcontracted, assigned, delegated, or
otherwise transferred to a third party, in whole or in part, and any attempt to do so will (@) not be
binding on University; and (b) be a breach of this Agreement for which Contractor will be subject to
all remedial actions provided by Texas law, including Chapter 2161, Texas Government Code, and
34 TAC §§20.285(q)(5), 20.585 and 20.586. The benefits and burdens of this Agreement are
assignable by University. Notwithstanding the foregoing, Contractor may assign this Agreement to
an affiliated company or wholly owned subsidiary with prior approval of University and without being
released from any of Contractor’s responsibilities under this Agreement.

Historically Underutilized Business Subcontracting Plan. Contractor will use good faith efforts to
subcontract the Services in accordance with the Historically Underutilized Business Subcontracting Plan
(“HSP”) (ref. Schedule 15). Contractor will maintain business records documenting its compliance with
the HSP and to submit a monthly compliance report to University in the format required by the Statewide
Procurement and Statewide Support Services Division of the Texas Comptroiler of Public Accounts or
successor entity (collectively, SPSS). Submission of compliance reports will be required as a condition
for payments by University under this Agreement. If University determines that Contractor has failed to
subcontract as set out in the HSP, University will notify Contractor of any deficiencies and give Contractor
an opportunity to submit documentation and explain why the failure to comply with the HSP should not
be attributed to a lack of good faith effort by Contractor. If University determines that Contractor failed to
implement the HSP in good faith, University, in addition to any other remedies, may report
nonperformance to the SPSS in accordance with 34 TAC §§20.285(q)(5), 20.585 and 20.586. University
may also revoke this Agreement for breach and make a claim against Contractor.

921 Changes to the HSP. If at any time during the term of this Agreement, Contractor desires to
change the HSP, before the proposed changes become effective (a) Contractor must comply
with 34 TAC §20.285; (b) the changes must be reviewed and approved by University; and (c) if
University approves changes to the HSP, this Agreement must be amended in accordance with
Section 9.6 to replace the HSP with the revised subcontracting plan.




9.3

9.4

9.5

9.6

9.7

9.8

9.9

9.2.2 Expansion of the Services. If University expands the scope of the Services through a change
order or any other amendment, University will determine if the additional Services contains
probable subcontracting opportunities not identified in the initial solicitation for the Services. if
University determines additional probable subcontracting opportunities exist, Contractor will
submit an amended subcontracting plan covering those opportunities. The amended
subcontracting plan must comply with the provisions of 34 TAC §20.285 before (a) this
Agreement may be amended to include the additional Services; or (b) Contractor may perform
the additional Services. If Contractor subcontracts any of the additional subcontracting
opportunities identified by University without prior authorization and without complying with 34
TAC §20.285, Contractor will be deemed to be in breach of this Agreement under Section 8
and will be subject to any remedial actions provided by Texas law including Chapter 2161, Texas
Govemment Code and 34 TAC §20.285. University may report nonperformance under this
Agreement to SPSS in accordance with 34 TAC §§20.285(q)(5), 20.585 and 20.586.

Texas Family Code Child Support Certification. Pursuant to §231.006, Texas Family Code,
Contractor certifies that it is not ineligible to receive the award of or payments under this Agreement and
acknowledges that this Agreement may be terminated and payment may be withheld if this certification
is inaccurate.

Tax Certification. If Contractor is a taxable entity as defined by Chapter 171, Texas Tax Code
(“Chapter 171", then Contractor certifies that it is not currently delinquent in the payment of any taxes
due under Chapter 171, or that Contractor is exempt from the payment of those taxes, or that
Contractor is an out-of-state taxable entity that is not subject to those taxes, whichever is applicable.

Loss of Funding. Performance by University under this Agreement may be dependent upon the
appropriation and allotment of funds by the Texas State Legislature (the “Legislature”) and allocation
of funds by the Board. If the Legislature fails to appropriate or allot the necessary funds, or if the
Board fails to allocate the necessary funds, then University will issue written notice to Contractor and
University may terminate this Agreement without further duty or obligation, provided, however, to the
extent authorized by the laws and Constitution of the State of Texas, University will remain liable to
repay Contractor the unamortized balance of the amount of the Financial Commitment actually paid
and delivered to or for the benefit of the University and amounts due under invoices for Services
performed pursuant to the terms and conditions of this Agreement prior to the Contractor’s receipt of
notice of termination. Contractor acknowledges that appropriation, allotment, and allocation of funds
are beyond the control of University.

Entire Agreement; Modifications. This Agreement supersedes all prior agreements, written or oral,
between Contractor and University and will constitute the entire agreement and understanding
between the parties with respect to the subject matter of this Agreement. This Agreement and each
of its provisions will be binding upon the parties and may not be waived, modified, amended or altered
except by a writing signed by both University and Contractor.

Force Majeure. Neither party will be liable or responsible to the other for any loss or damage or for any
delays or failure to perform due to causes beyond its reasonable control including acts of God, strikes,
epidemics, war, riots, flood, fire, sabotage, or any other circumstances of like character..

Captions. The captions of sections and subsections in this Agreement are for convenience only and
will not be considered or referred to in resolving questions of interpretation or construction.

Venue; Governing Law. Dallas County Texas, will be the proper place of venue for suit on or in
respect of this Agreement. This Agreement, all of its terms and conditions, all rights and obligations
of the parties, and all claims arising out of or relating to this Agreement, will be construed, interpreted
and applied in accordance with, governed by and enforced under, the laws of the State of Texas.

30



9.10

9.11

9.12

Waiver. No delay or omission in exercising any right accruing upon a default in performance of this
Agreement will impair any right or be construed to be a waiver of any right. A waiver of any default under
this Agreement will not be construed to be a waiver of any subsequent default under this Agreement.

Confidentiality and Safeguarding of University Records; Press Releases; Public Information.
In the course of providing Services hereunder, the parties may be exposed to trade secrets or other
confidential or proprietary information and materials of the other party which includes, but is not
limited to, menus, recipes, signage, food service surveys and studies (other than those conducted in
connection with Section 3.1.12 of this Agreement or Section 51.945, Texas Education Code,), and
management guidelines, procedures, operating manuals and software, conspicuously marked as
confidential (collectively, “Confidential Information”). The parties agree to hold in confidence and not
disclose any Confidential Information during the Initial Term and the Extension Term of this
Agreement and for two (2) years after the expiration or termination of this Agreement, except that the
parties may disclose Confidential Information: (a) to its employees and affiliates or others to the extent
necessary to perform its duties and obligations under this Agreement, provided that the non-
disclosing party is first notified of the Confidential Information that will be disclosed to a third party
and provided further that the Confidential Information is disclosed only after the third party signs a
written document requiring the third party to maintain the Confidential Information in confidence as
required under this Agreement; (b) to the extent expressly authorized in writing by the non-disclosing
party: (c) to the extent that at the time of disclosure, the Confidential Information is in the public
domain. or after disclosure, enters the public domain other than by breach of the terms of this
Agreement; (d) to the extent that the Confidential Information is in the possession of the disclosing
party at the time of disclosure and is not acquired directly or indirectly from the non-disclosing party;
(e) to the extent the Confidential Information is subsequently received on a non-confidential basis
from a third party having a right to provide the information; or (f) as required by Applicable Laws
(including the Texas Public Information Act), an order during the course of a judicial or regulatory
proceeding, or as required by a governmental authority. The parties agree not to photocopy or
otherwise duplicate any Confidential Information without the express written consent of the other
party. Each party’s Confidential Information will remain the exclusive property of that party and will
be returned to the owning party upon termination or expiration of this Agreement. In the event of any
breach of this Section, the non-breaching party will be entitled to equitable relief, in addition to all
other remedies otherwise available to the non-breaching party under Applicable Laws.

Under this Agreement, Contractor may (1) create, (2) receive from or on behalf of University, or (3)
have access to, records or record systems (collectively, “University Records”). Among other things,
University Records may contain social security numbers, credit card numbers, or data protected or
made confidential or sensitive by Applicable Laws, including the Gramm-Leach-Bliley Act (Public Law
No: 106-102) and the Family Educational Rights and Privacy Act, 20 U.S.C. §1232g (“FERPA). If
University Records are subject to FERPA, (1) University designates Contractor as a University official
with a legitimate educational interest in University Records, and (2) Contractor acknowledges that its
improper disclosure or re-disclosure of personally identifiable information from University Records
will resuit in Contractor's exclusion from eligibility to contract with University for at least five (5) years.
Contractor represents, warrants, and agrees that it will: (1) hold University Records in strict
confidence and will not use or disclose University Records except as (a) permitted or required by this
Agreement, (b) required by Applicable Laws, or (c) otherwise authorized by University in writing; (2)
safeguard University Records according to reasonable administrative, physical and technical
standards (such as standards established by (i) the National Institute of Standards and Technology
and (i) the Center for Internet Security, as well as the Payment Card Industry Data Security
Standards) that are no less rigorous than the standards by which Contractor protects its own
confidential information; (3) continually monitor its operations and take any action necessary to
assure that University Records are safeguarded and the confidentiality of University Records is
maintained in accordance with all Applicable Laws, including FERPA and the Gramm-Leach Bliley
Act, and the terms of this Agreement; and (4) comply with University’s rules, policies, and procedures
regarding access to and use of University's computer systems. At the request of University,
Contractor agrees to provide University with a written summary of the procedures Contractor uses to
safeguard and maintain the confidentiality of University Records.
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9.13

9.14

9.15

9.121

9.12.2

9.12.3

9.12.4

Notice of Impermissible Use. If an impermissible use or disclosure of any University
Records occurs, Contractor will provide written notice to University within one (1) business
day after Contractor’s discovery of that use or disclosure. Contractor will promptly provide
University with all information requested by University regarding the impermissible use or
disclosure.

Return of University Records. Contractor agrees that within thirty (30) days after the
expiration or termination of this Agreement, for any reason, all University Records created or
received from or on behalf of University will be (1) returned to University, with no copies
retained by Contractor; or (2) if return is not feasible, destroyed. Twenty (20) days before
destruction of any University Records, Contractor will provide University with written notice
of Contractor’s intent to destroy University Records. Within five (5) days after destruction,
Contractor will confirm to University in writing the destruction of University Records.

Disclosure. If Contractor discloses any University Records to a subcontractor or agent,
Contractor will require the subcontractor or agent to comply with the same restrictions and
obligations as are imposed on Contractor by this Section.

Press Releases. Except when defined as part of the Services, Contractor will not make any
press releases, public statements, or advertisement referring to the Services or the
engagement of Contractor as an independent contractor of University in connection with the
Services, or release any information relative to the Services for publication, advertisement or
any other purpose without the prior written approval of University. This Section will not be
deemed to restrict Contractor from listing the name of University as a client in its sales and
marketing materials and proposals to prospective clients; however no UT Dallas or UT
System marks shall be used and no University endorsement shall be implied.

9.12.5 Public Information. University strictly adheres to all statutes, court decisions and the opinions

8.12.6

9127

of the Texas Attorney General with respect to disclosure of public information under the
Texas Public Information Act (“TPIA’), Chapter 552, Texas Govermnment Code. In
accordance with §552.002 of TPIA and §2252.907, Texas Government Code, and at no
additional charge to University, Contractor will make any information created or exchanged
with University pursuant to this Agreement (and not otherwise exempt from disclosure under
TPIA) available in a format reasonably requested by University that is accessible by the
public.

Termination. In addition to any other termination rights set forth in this Agreement and any
other rights at law or equity, if University reasonably determines that Contractor has breached
any of the restrictions or obligations set forth in this Section, University may immediately
terminate this Agreement without notice or opportunity to cure.

Duration. The restrictions and obligations under this Section will survive expiration or
termination of this Agreement for any reason.

Binding Effect. This Agreement will be binding upon and inure to the benefit of the parties to this
Agreement and their respective permitted assigns and successors.

Appointment. University reserves the right from time to time to designate by notice to Contractor a
representative to act partially or wholly for University in connection with the performance of
University's obligations. Contractor will act only upon instructions from the representative unless
otherwise specifically notified to the contrary.

Audit of Records. Contractor understands that acceptance of funds under this Agreement constitutes
acceptance of the authority of the Texas State Auditor's Office, or any successor agency (collectively,
“Auditor”), to conduct an audit or investigation in connection with those funds pursuant to Section 51.9335(c),
Texas Education Code. Contractor agrees to cooperate with the Auditor in the conduct of the audit or
investigation, including without limitation, providing all records requested. Such records shall include, without
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limitation, all reports, records, financial information and other documents relating to the Services, including
but not limited to financial statements, reports of capital investments, cash collection reports, route inventory
cards, sales reports, and commission report. Contractor will include this provision in all contracts with
pemitted subcontractors.

All records shall be kept on file by contractor for a period of ten (10) years from the date the record is
made. At any time during the Initial Term or any Extension Term of this Agreement and for a period of
four (4) years thereafter, University or a duly authorized audit representative of University, System, or the
State of Texas, at its expense, will have the right to audit Contractor’s records and books directly relevant
to all financial arrangements and services provided under this Agreement. In the event an audit reveals
any errors or underpayments to University, Contractor will pay to University the full amount of the
underpayments within thirty (30) days after being notified in writing of the audit findings.

9.16 Notices. Except as otherwise provided by this Section, all notices, consents, approvals, demands,
requests or other communications provided for or permitted to be given under any of the provisions
of this Agreement will be in writing and will be sent via certified mai, hand delivery, overnight courier,
facsimile transmission (to the extent a facsimile number is set forth below), or email (to the extent an
email address is set forth below) as provided below, and notice will be deemed given (i) if delivered
by certified mail, when deposited, postage prepaid, in the United States mail, or (ii) if delivered by
hand, overnight courier, facsimile (to the extent a facsimile number is set forth below) or email (fo the
extent an email address is set forth below), when received:

If to University: The University of Texas at Dallas
800 West Campbell Road SPN2
Richardson Texas 75080
Attention: Office of Contracts Administration

OCA@utdallas.edu

with copy to: The University of Texas at Dallas
800 West Campbell Road SPN2
Richardson Texas 75080
Contracts Manager
procurement@utdallas.edu

If to Contractor: Compass Group USA, Inc. d/b/a Chartwells
Attention: Lisa McEuen, CEO
2 International Drive
Rye Brook, New York 10573
Facsimile No. (814) 935-5553

with a copy to: Compass Group USA, Inc.
Attention: General Counsel
2400 Yorkmont Road
Charlotte, North Carolina 28217
Facsimile No. (704) 3294010

or another person or address as may be given in writing by either party to the other in accordance with
this Section.

Notwithstanding any other requirements for notices given by a party under this Agreement, if
Contractor intends to deliver written notice to University pursuant to §2251.054, Texas Govemment
Code, then Contractor will send that notice to University as follows:

The University of Texas at Dallas

800 W. Campbell Road, SPN2

Richardson Texas 75080

Attention: Office of Contracts Administration
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9.18

9.19

Fax: 972-883-2348
Email: OCA@utdallas.edu

or other person or address as may be given in writing by University to Contractor in accordance with
this Section.

Severability. In case any provision of this Agreement will, for any reason, be held invalid or
unenforceable in any respect, the invalidity or unenforceability will not affect any other provision of
this Agreement, and this Agreement will be construed as if the invalid or unenforceable provision had
not been included in this Agreement.

Injunctive and Equitable Relief. In the event of a breach or threatened breach of the restrictions
and obligations set forth in this Section, University may not be able to be reasonably or adequately
compensated in damages. Accordingly, a breach by Contractor of the provisions of this Section may
cause University imeparable injury and damage. Therefore, University will be entitled to seek injunctive
and other equitable relief in any court of competent jurisdiction to prevent or otherwise seek to restrain a
breach of this Section.

Breach of Contract Claims.

To the extent that Chapter 2260, Texas Govemment Code, as it may be amended from time to time
("Chapter 2260"), is applicable to this Agreement and is not preempted by other Applicable Laws,
the dispute resolution process provided for in Chapter 2260 will be used, as further described in this
Section, by University and Contractor to attempt to resolve any claim for breach of contract made by
Contractor.

9.19.1 Contractor's claims for breach of this Agreement that the parties cannot resolve pursuant to
other provisions of this Agreement or in the ordinary course of business will be submitted to
the negotiation process provided in subchapter B of Chapter 2260. To initiate the process,
Contractor will submit written notice, as required by subchapter B of Chapter 2260, to
University in accordance with the notice provisions in this Agreement. Contractor's notice will
specifically state that the provisions of subchapter B of Chapter 2260 are being invoked, the
date and nature of the event giving rise to the claim, the specific contract provision that
University allegedly breached, the amount of damages Contractor seeks, and the method
used to calculate the damages. Compliance by Contractor with subchapter B of Chapter
2260 is a required prerequisite to Contractor's filing of a contested case proceeding under
subchapter C of Chapter 2260. The Chief Business Officer of University, or another officer of
University as may be designated from time to time by University by written notice to
Contractor in accordance with the notice provisions in this Agreement, will examine
Contractor's claim and any counterclaim and negotiate with Contractor in an effort to resolve
the claims.

9.19.2 If the parties are unable to resolve their disputes under Section 9.18.1, the contested case
process provided in subchapter C of Chapter 2260 is Contractor's sole and exclusive process
for seeking a remedy for any and all of Contractor's claims for breach of this Agreement by
University.

9.19.3 Compliance with the contested case process provided in subchapter C of Chapter 2260 is a
required prerequisite to seeking consent to sue from the Legislature under Chapter 107 of
the Texas Civil Practices and Remedies Code. Neither the execution of this Agreement by
University nor any other conduct, action or inaction of any representative of University
relating to this Agreement constitutes or is intended to constitute a waiver of University's or
the state's sovereign immunity to suit. University has not waived its right to seek redress in
the courts.

9.19.4 The submission, processing and resolution of Contractor's claim is governed by the
published rules adopted by the Texas Attorney General pursuant to Chapter 2260, as
currently effective, hereafter enacted or subsequently amended.
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9.19.5 Except as provided in Chapter 2251, Texas Government Code, neither the occurrence of an
event giving rise to a breach of contract claim nor the pendency of a claim constitute grounds
for the suspension of performance by Contractor, in whole or in part. Any periods set forth in
this Agreement for notice and cure of defaults are not waived.

Payment of Debt or Delinquency to the State. Pursuant to §§2107.008 and 2252.903, Texas
Government Code, any payments owing to Contractor under this Agreement may be applied directly
toward any debt or delinquency that Contractor owes the State of Texas or any agency of the State
of Texas regardless of when it arises, until the debt or delinquency is paid in full.

Access by Individuals with Disabilities. Contractor represents and warrants (“EIR Accessibility
Warranty”) that the electronic and information resources and all associated information,
documentation, and support that it provides to University under this Agreement (collectively, the
“EIRs") comply with the applicable requirements set forth in Title 1. Chapter 213 of the Texas
Administrative Code and Title 1. Chapter 206, Rule §206.70 of the Texas Administrative Code (as
authorized by Chapter 2054, Subchapter M of the Texas Govemment Code.) To the extent Contractor
becomes aware that the EIRs, or any portion thereof, do not comply with the EIR Accessibility
Warranty, then Contractor represents and warrants that it will, at no cost to University, either (1)
perform all necessary remediation to make the EIRs satisfy the EIR Accessibility Warranty or (2)
replace the EIRs with new EIRs that satisfy the EIR Accessibility Warranty. In the event that
Contractor fails or is unable to do so, then University may terminate this Agreement and Contractor
will refund to University all amounts University has paid under this Agreement within thirty (30) days
after the termination date.

Limitations. THE PARTIES ARE AWARE THAT THERE ARE CONSTITUTIONAL AND STATUTORY LIMITATIONS
ON THE AUTHORITY OF UNIVERSITY (A STATE AGENCY) TO ENTER INTO CERTAIN TERMS AND CONDITIONS THAT
MAY BE A PART OF THIS AGREEMENT, INCLUDING THOSE TERMS AND CONDITIONS RELATING TO LIENS ON
UNIVERSITY'S PROPERTY; DISCLAIMERS AND LIMITATIONS OF WARRANTIES; DISCLAIMERS AND LIMITATIONS
OF LIABILITY FOR DAMAGES; WAIVERS, DISCLAIMERS AND LIMITATIONS OF LEGAL RIGHTS, REMEDIES,
REQUIREMENTS AND PROCESSES; LIMITATIONS OF PERIODS TO BRING LEGAL ACTION; GRANTING CONTROL
OF LITIGATION OR SETTLEMENT TO ANOTHER PARTY; LIABILITY FOR ACTS OR OMISSIONS OF THIRD PARTIES;
PAYMENT OF ATTORNEYS' FEES; DISPUTE RESOLUTION; INDEMNITIES; AND CONFIDENTIALITY (COLLECTIVELY,
THE “LIMITATIONS”), AND TERMS AND CONDITIONS RELATED TO THE LIMITATIONS WILL NOT BE BINDING ON
UNIVERSITY EXCEPT TO THE EXTENT AUTHORIZED BY THE LAWS AND CONSTITUTION OF THE STATE OF TEXAS.

Certifications of Nonsegregated Facilities and Equal Employment Opportunities Compliance.
Contractor certifies that, except for restrooms and wash rooms and one (1) or more lactation rooms
each of which is segregated on the basis of sex: (1) it does not maintain or provide for its employees
any segregated facilities at any of its establishments and that it does not permit its employees to
perform their services at any location under its control where segregated facilities are maintained; (2)
it will not maintain or provide for its employees any segregated facilities at any of its establishments;
and (3) it will not permit its employees to perform their services at any location under its control where
segregated facilities are maintained. A breach of this certification is a violation of the Equal
Opportunity clause. The term “segregated facilities” means any waiting rooms, work areas, rest
rooms and wash rooms, entertainment areas, and transportation or housing facilities provided for
employees which are segregated by explicit directive or are in fact segregated on the basis of race,
color, religion, sex, or national origin, because of habit, local custom, or otherwise. Contractor further
agrees that, except where it has contracts prior to the award with subcontractors exceeding
$10,000.00 which are not exempt from the provisions of the Equal Opportunity clause, Contractor will
retain the certifications for each one of its subcontractors in Contractor’s files, and that it will forward
the following notice to all proposed subcontractors (except where the proposed subcontractors have
submitted identical certifications for specific time periods):

NOTICE TO PROSPECTIVE SUBCONTRACTORS OF REQUIREMENTS FOR
CERTIFICATIONS OF NONSEGREGATED FACILITIES - A Certification on Nonsegregated
Facilities must be submitted prior to the award of any subcontract exceeding $10,000.00
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which is not exempt from the provisions of the Equal Opportunity clause. The certification
may be submitted either for each subcontract or for all subcontracts during a period (i.e.
quarterly, semiannually, or annually).

Contractor understands that the penalty for making false statements regarding the subject matters of
this Section is prescribed in 18 U.S.C. §1001.

Debarment. Contractor confirms that neither Contractor nor its Principals are suspended, debarred,
proposed for debarment, declared inefigible, or voluntarily excluded from the award of contracts from
United States (“U.S.”) federal government procurement or nonprocurement programs, or are listed in
the List of Parties Excluded from Federal Procurement or Nonprocurement Programs
(http://www.sam.gov/) issued by the U.S. General Services Administration. “Principals” means
officers, directors, owners, partners, and persons having primary management or supervisory
responsibilities within a business entity (e.g. general manager, plant manager, head of a subsidiary,
division or business segment, and similar positions). Contractor will provide immediate written
notification to University if, at any time prior to award, Contractor learns that this certification was
erroneous when submitted or has become erroneous by reason of changed circumstances. This
certification is a material representation of fact upon which reliance will be placed when University
executes this Agreement. If it is later determined that Contractor knowingly rendered an erroneous
certification, in addition to the other remedies available to University, University may terminate this
Agreement for default by Contractor.

Office of Inspector General Certification. Contractor acknowledges that University is prohibited by
federal regulations from allowing any employee, subcontractor, or agent of Contractor to work on site
at University’s premises or facilities if that individual is not eligible to work on federal healthcare
programs including Medicare, Medicaid, or other similar federal programs. Therefore, Contractor will
not assign any employee, subcontractor or agent that appears on the List of Excluded Individuals
issued by the United States Office of the Inspector General ("OIG") to work on site at University’s
premises or facilities. Contractor will perform an OIG sanctions check quarterly on each of its
employees, representatives, agents, and subcontractors during the time the employees,
representatives, agents, or subcontractors are assigned to work on site at University’s premises or
facilities. Contractor acknowledges that University will require immediate removal of any employee,
representative, agent, or subcontractor of Contractor assigned to work at University's premises or
facilities if the employee, representative, agent, or subcontractor is found to be on the OIG's List of
Excluded Individuals. The OIG's List of Excluded Individuals may be accessed through the following
Internet website: hitp://exciusions.oig.hhs.gov/

Access to Documents. To the extent applicable to this Agreement, in accordance with §1861(v)(1)(i)
of the Social Security Act (42 U.S.C. §1395x) as amended, and the provisions of 42 CFR §420.300
et seq., Contractor will allow, during and for a period of not less than four (4) years after the expiration
or termination of this Agreement, access to this Agreement and its books, documents, and records;
and contracts between Contractor and its subcontractors or related organizations, including books,
documents and records relating to same, by the Comptroller General of the United States, the U.S.
Department of Health and Human Services and their duly authorized representatives.

Affirmative Action. A written copy of Contractor's Civil Rights "Affirmative Action Compliance
Program" is attached as Schedule 16 to this Agreement and incorporated for all purposes, or if
Contractor is not required to have such a written program, the reason Contractor is not subject to
such requirement is attached as Schedule 16 to this Agreement and incorporated for all purposes.

OSHA Compliance. To the extent applicable to the services to be performed under this Agreement,
Contractor represents and warrants, that all articles and services furnished under this Agreement
meet or exceed the safety standards established and promulgated under the Federal Occupational
Safety and Health Law (Public Law 91-596) and its regulations in effect or proposed as of the date
of this Agreement.
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Discrimination Prohibited. UNIVERSITY AND CONTRACTOR WILL ABIDE BY THE REQUIREMENTS OF 41 CFR
60-1.4(A), 60-300.5(A) AND B0-741.5(A) (COLLECTIVELY, THE “REGULATIONS®). THE REGULATIONS (1)
PROHIBIT DISCRIMINATION AGAINST QUALIFIED INDIVIDUALS BASED ON THEIR STATUS AS PROTECTED VETERANS
OR INDIVIDUALS WITH DISABILITIES, AND (2) PROHIBIT DISCRIMINATION AGAINST ALL INDIVIDUALS BASED ON THEIR
RACE, COLOR, RELIGION, SEX, OR NATIONAL ORIGIN. MOREOVER, THE REGULATIONS REQUIRE THAT UNIVERSITY
AND CONTRAGTOR TAKE AFFIRMATIVE ACTION TO EMPLOY AND ADVANCE IN EMPLOYMENT, INDIVIDUALS WITHOUT
REGARD TO RACE, COLOR, RELIGION, SEX, NATIONAL ORIGIN, PROTECTED VETERAN STATUS OR DISABILITY.

Ethics Matters: No Financial Interest. Contractor and its employees, agents, representatives and
subcontractors have read and understand University's Conflicts of Interest Policy available at
https://utdallas.edu/compliance/conflicts-of-interest/.  Standards of Conduct Guide available at
https://Awww.utdallas.edu/conduct. And University Ethics Policy at
https://utdallas.edu/oiec/files/Ethics-FY 16pdf neither or nor its employees, agents, representatives or
subcontractors will assist or cause University employees to violate University’s Conflicts of Interest
Palicy, provisions described by University's Standards of Conduct Guide, or applicable state ethics
laws or rules. Contractor represents and warrants that no member of the Board has a direct or indirect
financial interest in the transaction that is the subject of this Agreement.

Contractor agrees to comply with §2252.908, Texas Government Code (Disclosure of Interested
Parties Statute), and 1 TAC §8§46.1 through 46.5 (Disclosure of Interested Parties Regulations),
as implemented by the Texas Ethics Commission (TEC), including, among other things, providing
the TEC and University with information required on the form promulgated by TEC. Contractor may
learn more about these disclosure requirements, including the use of TEC's electronic filing system,
by reviewing the information on TEC's website at
https: //www.ethics.state. tx.usiwhatsnew/FAQ Form1295.html.

Contractor Certification regarding Boycotting Israel. Pursuant to Chapter 2270, Texas
Govemment Code, Contractor certifies Contractor (1) does not currently boycott Israel; and (2) will not
boycott Israel during the Term of this Agreement. Contractor acknowledges this Agreement may be
terminated and payment withheld if this certification is inaccurate.

Contractor Certification regarding Business with Certain Countries and Organizations.
Pursuant to Subchapter F, Chapter 2252, Texas Govemnment Code, Contractor certifies Contractor is
not engaged in business with Iran, Sudan, or a foreign terrorist organization. Contractor acknowledges
this Agreement may be terminated and payment withheld if this certification is inaccurate

External Terms. This Agreement completely supplants, replaces, and overrides all other terms and conditions

9.35

9.36

or agreements, written or oral, concerning Contractor's performance or provision of goods or services
under this Agreement (“External Terms”). The External Terms are null and void and will have no effect
under this Agreement, regardless of whether University or its employees, contractors, or agents express
assent or agreement to the External Terms. The External Terms include any shrinkwrap, clickwrap,
browsewrap, web-based terms and conditions of use, and any other terms and conditions displayed in
any format that University or its employees, contractors, or agents are required to accept or agree to
before or in the course of accessing or using any goods or services provided by Contractor.

Contractor Certification regarding Boycotting Israel. Pursuant to Chapter 2270, Texas
Govemment Code], Contractor certifies Contractor (1) does not currently boycott Israel; and (2) will not

boycott Israel during the Temm of this Agreement. Contractor acknowledges this Agreement may be
terminated and payment withheld if this certification is inaccurate.

Contractor Certification regarding Business with Certain Countries and Organizations.
Pursuant to Subchapter F, Chapter 2252, Texas Government Code], Contractor certifies Contractor is
not engaged in business with Iran, Sudan, or a foreign terrorist organization. Contractor acknowledges
this Agreement may be terminated and payment withheld if this certification is inaccurate.
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SCHEDULE 4

Rule 50303 of the Regents’ Rules, Debts of Students

1. Title
Debts of Students

2. Rule and Regulation

Sec. 1 Student Responsibilities. The University of Texas System is not responsible for debts contracted by
individual students or by student organizations. However, students and student organizations are expected
to conduct themselves honorably in all commercial transactions. The U. T. System will not assume the role
of a collection agency except for monies owed to the System, nor will the System adjudicate disputes
between students and creditors over the existence or the amounts of debts.

Sec. 2 Penalties for Nonpayment. In the event of nonpayment to the U. T. System, one or more of the
following actions may be taken: (a) a bar against readmission for the student; (b) withholding of the
student's grades and official transcript; (c) withholding of a degree to which the student otherwise would
be entitled.

3. Definitions
None

4. Relevant Federal and State Statutes
None

5. Relevant System Policies, Procedures, and Forms
None

6. Who Should Know

Administrators

Students

7. System Administration Office(s) Responsible for Rule
Office of Academic Affairs

Office of Health Affairs

8. Dates Approved or Amended
December 10, 2004

9. Contact Information
Questions or comments regarding this rule should be directed to:

* bor@utsystem.edu
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